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MEMORANDUM FOR PROCLTR DISTRIBUTION LIST

SUBJECT: Alternative Dispute Resolution (ADR}: Solicitation Provision
(DLAD Section 33.214 and 52.233-9001)

This PROCLTR establishes a solicitation provision as a mechanism for integrating ADR into DLA
contracts. This is one of several DLA initiatives to increase the use of ADR in resolving contract disputes.
Increased use of ADR is consistent with the Administrative Dispute Resohttion Act (Public Law 104-320),
the Federal Acquisition Regulation (FAR) section 33.2 14, and Departmental and Agency Directives
(DODD 514335; DLA Directive 5145.1)

The solicitation provision is mandatory for DLA solicitations, unless a different ADR provision is
used more specifically tailored to the acquisition. The ADR provision will be included in any resulting
contract unless the offeror has opted out of the provision by checking a box.  The offeror can also discuss
alternate wording with the contracting officer. Agreeing to the provision means that both the contractor
and DLA will be committed to use ADR by the resulting clause, except in limited circumstances.

The attached guidance was published as a proposed rule in the Federal Register on May 16, 2000.
After receipt of comments, changes were made to clarify the language and to reference existing FAR and
DLA requirements. The final rule was published in the Federal Register on May 17,200 1. The coverage
will be incorporated into the electronic DLAD uvpon signature, and is effective immediately. The point of
contact is Mr. William Latimer, }-336, who can be reached at DSN 427-3 154 (703-767-3 154), or via email

at <william fatimer@ha.dla.mil>.
WILLIAM I (Km

Executive Director
Logistics Policy and Acquisition Management
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PART 33
PROTESTS, DISPUTES, AND  APPEALS
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SUBPART 33.2 = DISPUTES AND APPEALS
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33.214 Alrernative dispute resolution (ADR)

The contracting officer shall insert the provision at 52.233-%001 in all solicitations when the
clause at FAR 52.233-1 is used or, for commercial items, FAR 52, 212-4{1d) is used, uniess the
conditions at FAR 33,203(b) apply, or unless a different ADR provision ig used specifically

tailored to the acquisition.




PART 52
SOLTICITATICN PROVISIONS AND CONTRACT CLAUSES
TABLE _OF CONTENTS
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SUBFART 52.2 « TEXTS OF PROVISIONS AND CLAUSES
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52.200 Scope of subpart,

52.208-9000 Price adjustment on Federal Prison Industries, Inc. (FRI}
contractsforders.

52.211-%000 Covernment Surplus material.

£3.311-3001 Market acceptance.

292.211-5%002 Priority rating.

52.211~9003 Conditicns for evaluation of offers of gurplusg material.

52.211-5004 Priority vrating for various long-term contracts.

52.213-9000 COuantity  break.
52.213~9001 Ewvaluation factor For  source  inspection.

52.213-5002 Indefinite Delivery Purchase Order (IDPO)} Agreesment .
52.213.9003 Indefinite Delivery Purchase Order (IDPO) Contract.
52.213-5004 Offeror representations, certifications, and fill-in information

-~ electronic commerce
52.214-%001 Schedule -firm fixed price & fixed price with economic price

adjustment.

52,214-9002 Trade discounts.

52.214-9063 Right to apply f.o.b. origin offer,

52.214-5084 Subcontracting to other industrial preparedness planned
producers.

52.215-83001 Ewvaluation factor for preaward survey.

52.215~9002 Socioeconcmic Proposal .

52.215-9003 Socloeconomic Support Evaluation.

52.215-9004 Javits-Wagner-0'Day Act entity proposai.

52.215-9005 Javits-Wagner-0'Day Act entity suppert evaluation.

52.215-9006 Javits-Wagner-0O'bay Act entity support - contractor reporting.

52.217-5000 Data pricing, evaluation, and award.
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portions.

52.217-9002 Conditions for evaluation and acceptance of offers for part
numbered items.

52.217-9003 Manufacturing or production information.

52.217-9004 Reopener Clause - Cost of Specified Direct Materials/Other

Direct Cost Item.
52.217-9005 Recpener Clause = Pending Indirect Rates Proposal.
52.217-%0668 Limitations on Surge and Sustaimment {(S&S) Investments.
52.219-3001 {Reserved]

52.219-5002 DLA Mentoring Business Agreements {MBA) Program.
52.21%-5003 DLA Mentoring Business Agreements (MBA) Performance.
52.218-9004 Small Business Program  Representations,

52.222-9p000 Davig-Bacon Act price adjustment.

52.223-3000 Material safety data sheets and hazard warning labels.
52.225-9000 Reserved.

52.225-9001  FMS shipping instructions.

52.225-9002 Reserved.

52.229-9000 Kentucky sales and use tax exemption.

52.233-9000 Agency protests.

52.233-9001 Disputes: Agreement o Use Altermative Dispute Resolution (ADR).
52.246-9000 Certificate of gquality compliance.

52.246-%661 Manufacturing process contrcls and in-process inspections.
52.246-93003 Measuring  and test equipment.

52.246-9004 Prodact verification testing.

52.247-9000 Guaranteed maximom  shipping welghts or cdimensions.
52.247-9001 Port handling and ocean costs in bid evaluation.
52.227-9043 Reserved.

52.247-9004 Reserved.

52.247-9005 Reserved.
52.243-5000 Administrative costs of reprocurement after default.



52.233-9001 Agreement to Use Alternative Dispute Resoluticn (ADR).
As prescribed in 33.214(80), insert the following provision:
AGREEMENT TO USE ALTERNATIVE DISPUTE RESOLUTION (AUG 2004) - DLAD

Unless otherwise agreed by the parties, it is the Government’s intention that, if
unassisted negotiations are unsuccessful in resolving any dispute that may arise under
the resulting contracting action, the parties will use alternative dispute resoclution
(ADR} technigues, in accordance with clause 52.233-9002, to try to resclve the dispute.
Litigation will only be considered as a last resort when ADR is unsuccessful or has been
documtented by the party rejecting ADR to be inappropriate for resolving the dispute.
Indicate your intention regarding ADR by checking one of the following options. NOTE:
options (a) and (b) are available in any acquisition, whether negotiated or conducted wia
sealed bjidding, and whether transacted mamually or in an automated mode. Option (c) is
available only in negotiated, non-autamated acquisitions. Therefore, 1if you are quoting
via a website or EDI 843 tramsaction, any choice of option (c) will default to a (b}

within the system.

{a} If you accept the clause at 52,233-9002, Alternative Dispute Resolution (ADR),
check here:

fb) If you do not accept the clause at 52.233-9002, Alternative Dispute Resolutiocn
fADR), and choose to 7opt out” of the use of ADR altogether, check here: .

{c} If you accept the premise of use of alterpative dispute resclution, but choose to
negotiate alternate language to the clause at 52.233-9002, Alternmative Dispute Resclution
{ADR}, with the contracting officer, check here:

{ BEnd of provision )}

52.233-8002 Alternative Dispute Resoluticn (ADR).
As prescribed in 33.214(91), insert the following clause:

ALTERNATIVE DISPUTE RESOLUTION (JUN 2003} - DLAD

{a} The parties agree tc negotiate with each other to tzy to rescolve any disputes
that may arise. If unassisted negotiations are unsuccessful, the parties will use
alternative dispute resclution (ADR) technigques to try to resclve the dispute.
Litigation will only be considered as a last resort when ADR is unsuccessful or has
documented by the party rejecting ADR to be inappropriate for resolving the dispute.

been

(b} Before either party determines ADR inappropriate, that party must discuss the
use of ADR with the other party. The documentation rejecting ADR must be sigmed by an
official authorized to bind the contractor (see FAR 52.233-1), or, for the Agency, by the
contracting officer, and approved at a level above the contracting officer after
consultation witk the ADR Specialist and with legal counsel (see DLA Directive 5145.1).
Contractor personnel are also encouraged to include the ADR Specialist in their
discussions with the contracting officer before determining ADR to be inappropriate.

(End of clause)



